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Introduction

Avrbitration is the process by which a dispute or difference between two or more parties as
to their mutual legal rights and liabilities is referred to and determined judicially and with
binding effect by the application of law by one or more persons (the arbitral tribunal)
instead of a court of law. *

The purpose of the parties choosing arbitration, as against litigation, is that they expect a
hand-picked expert tribunal to be able to resolve their dispute more proficiently,
economically and expeditiously than the court. As compared to litigation, arbitration still
is more rapid and less expensive. It provides for confidentiality of arbitral proceedings
and neutrality of the forum. In international commerce, arbitral awards are generally
more enforceable than municipal court decisions under the New York Convention on
Recognition and Enforcement of Foreign Arbitral Awards.

The primary objective of having an arbitration clause in a contract is to ensure that when
a controversy arises between parties, neither one is able to avoid arbitration. There can be
no arbitration at all without an effective and valid arbitration clause. The arbitration
agreement is the keystone which leads to arbitration as no dispute can be decided by
arbitration without it. All too often, arbitrators, arbitral institutions and the courts are
called upon to consider whether a contractual clause endows jurisdiction on arbitrators to
decide the dispute between them.

In such circumstances, the key question is whether the clause is in fact and in law a valid
arbitration agreement with issues like the existence, validity, effectiveness, and scope of
the arbitration clause being examined in great detail. The scope of the arbitration
agreement is pivotal to the success of the arbitral process as it empowers parties to agree
on a number of matters which deal with future disputes.

Parties should pay as much attention on negotiating how disputes will be handled in an
effective arbitration clause as they do to the other terms of contract. Further, many of the
difficulties that complicate and obstruct an arbitral proceedings and the possible



enforcement of an arbitral award can be ameliorated by a well drafted arbitration
agreement. Also, an effective arbitration agreement may serve to deter the party
considering a breach of contract as compared to an ineffective arbitration clause.

Types of Arbitration Agreement

Arbitration agreements may take two forms. The first form is where the arbitration
agreement refers any future dispute or differences to arbitration. The second form is the
ad hoc arbitration agreement, which refers an existing dispute to arbitration. This occurs
when at the time the dispute arises, both parties wish to arbitrate it. These two forms of
arbitration agreements are not mutually exclusive.

It may be that parties have agreed vide an arbitration agreement to refer particular
categories of future disputes to arbitration. When a dispute falling outside the scope of
the agreement occurs, parties may by way of an ad hoc arbitration agreement refer that
dispute to arbitration.

Oral arbitration agreements

At common law, an agreement to refer a dispute to arbitration could be oral or in writing.
It is rare to encounter an arbitration based on an oral agreement to arbitrate. An
arbitration agreement that is not in writing is not void or invalid. The fact that it is not in
writing only means that such arbitration is governed by common law. It is simply outside
the scope of and not subject to the Arbitration Act 1952, which applies only to arbitration
based on written agreements.’

Parties may, if they so choose, arbitrate under an oral agreement. Such an agreement is
called a submission. For it to be valid and complete, there must be an existing dispute as
well as actual reference of the dispute and appointment of the particular arbitrator. * An
oral agreement to arbitrate remains so and must be treated as such even if the award is in
writing or indeed under seal.® If the parties are minded and have an oral arbitration
agreement, if followed by a completed arbitration agreement, it can be the foundation of
an enforceable award.

However, it is not an arbitration agreement within the Arbitration Act 1952.° As the
numerous powers conferred on arbitrators and the court by the Arbitration Act 1952 have
no application to arbitrations based on an oral agreement, problems can arise if one of the
parties seeks to delay matters or refuses to be bound by the directions or decision of the
arbitrator.

The arbitration procedure arising from oral arbitration agreements is normally
unsatisfactory as it relies on the good faith of the parties. An award cannot be enforced as
a judgment of the court but only by an action on the award in that the party with the
favorable award will have to bring a fresh action for breach of covenant. The arbitrator’s
authority to conduct the arbitration can be revoked at any time by either party before
publication of the award.’



There are a number of problems arising from this. First, the arbitration agreement is not a
submission to arbitration. The arbitrator’s actual appointment is the submission to
arbitration. Secondly, a party can defy the oral arbitration agreement and carry an action
in the courts. Any agreement to exclude the jurisdiction of the courts will be contrary to
public policy.? Thirdly, a party fearing that the award will be against him can revoke the
authority of the arbitrator before the award is made even if the arbitration hearings have
been completed. Fourthly, there can be further difficulties if the arbitrator dies or refuses
to act or proceed with the reference. Finally, if one of the parties fails to concur with the
appointment of the arbitrator, the other party cannot enforce the arbitration agreement.

Given the abovementioned weaknesses, parol arbitration under common law is hardly
resorted to nowadays mainly because it does not meet the demands of modern business
practice. D Sutton, J Kendall, J Gill explain the position of an oral agreement under the
English Arbitration Act 1996 which is equally applicable to the Arbitration Act 1952
(Act 93): ‘The Arbitration Act 1996 contains a much broader definition of writing and the
statute makes it difficult to conduct a dispute about an arbitration agreement which is alleged to
be oral without it being construed as an agreement in writing. An oral agreement to arbitrate is
unusual in most modern commercial contexts. In cases where there is no written agreement to
arbitrate, the whole of the contract, including the agreement to arbitrate, is oral, and the
existence and validity of that contract are also likely to be in doubt.” °

Written arbitration agreements

S 2 of the Arbitration Act 1952 requires arbitration agreements to be in writing and this is
followed in practice. The arbitration agreement will be enforceable in Malaysia it if
complies with this statutory provision. Similarly, an arbitration clause must be in writing
to benefit from the New York Convention on Recognition and Enforcement of Foreign
Arbitral Awards Invariably, arbitrations are almost always based on a written agreement
to arbitrate and may be made before or after the dispute has arisen. The terms of an
arbitration agreement, like any other type of agreement, must be certain if the agreement
is to be valid.

Arbitration clauses are used in a variety of contexts. They are commonly found in
standard forms of building contracts, in articles of association to cover disputes involving
shareholders, in partnership deeds and, nowadays, in commercial contracts. In building
and engineering contracts, arbitration clauses referring future disputes to arbitration are
the norm. The court has construed the most minimialist and general phrases such as
‘arbitration to be settled in London’ as amounting to arbitration agreements as in the case
of Tritonia Shipping Inc v South Nelson Forest Products Corporation.™

Elements of arbitration agreements

The definition in s 2 of the Arbitration Act 1952 refers to any ‘written agreement to
submit present or future differences to arbitration, whether an arbitrator is named therein
or not’.'* An agreement to arbitrate may, therefore, either be contained in an underlying
contract or a separate agreement between the parties to be activated where a dispute or
difference arises under that contract (an arbitration clause) which may be referred serially,
as and when they arise,* or it may be reached after a dispute has arisen between the

parties (a submission agreement).*®



The Convention on the Recognition and Enforcement of Foreign Arbitral Awards Act
1985 (Act 320) s 2(1) defines an arbitration agreement more elaborately as ‘an agreement
in writing, including an agreement contained in an exchange of letters or telegrams, to
submit to arbitration present or future differences capable of settlement by arbitration’.
Thomson LP in Lim Su Sang v Teck Guan Construction & Development Co Ltd* stated,
‘By the Arbitration Act 1950, the court had power to appoint an arbitrator when the
parties had agreed to submit to arbitration and had not nominated an arbitrator. The
parties in the present case had clearly intended to submit their disputes to arbitration.
Parties commonly agreed to submit to arbitration without naming an arbitrator at the
outset of their contract and there was much to commend that practice. There was nothing
therefore in the point that an arbitrator was not named nor in the fact that the words
following the blank space were left in. In the absence of a name, those words were of no
effect and could be ignored.’

A clause can be an arbitration agreement even though it does not provide for immediate
reference to arbitration when a dispute arises. An example of such a clause is found in the
case of Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd."> The relevant
clause in the case of River Insurance Co Ltd v Al Ahleia Insurance Co. SAK™ provided
for other machinery to be exhausted before there would be a dispute or difference
between the employer and the contractor under the arbitration clause. The issue was
whether the clause was an arbitration clause. The matter was to be referred first to a panel
of three independent experts who were specifically stated to act as experts and not
arbitrators. Then there was an appeal from the panel’s decision to three arbitrators under
the ICC Arbitration Rules. The court held that this type of clause was an arbitration
agreement.

In contrast, the dispute resolution clause in Cott UK Ltd v Barber'’was titled as
‘Arbitration’ and provided that any dispute or difference was to be referred to an
independent consultant who ‘shall act as an expert and not an arbiter and his decision
shall be final and binding on the parties’. The court held that the heading of the clause
was to be disregarded, and that the effect of the agreement was to provide for expert
determination rather than arbitration, with the result that judicial proceedings in breach of
the clause did not have to be stayed automatically.

The agreement may confer the right to require arbitration on only one party. *® This is to
be compared to an agreement under which the parties confer upon each other an option to
arbitrate, ie, any one party can elect for disputes to be referred to arbitration. Such a
clause would become a binding arbitration agreement upon such election.'® The exercise
of the option by one party necessarily creates an obligation to arbitrate upon the other.
The option to arbitrate itself is the creation of an agreement to refer an existing dispute to
arbitration. Both the framework of the optional agreement and the exercise of the option
have to be in writing to satisfy the writing requirement.?’ Similarly, it is plainly arguable
that variations to arbitration agreements would also have to be in writing. %



No specific words or form are required to constitute an arbitration agreement. It can
include any means by which an agreement can be recorded, such as electronic
transmissions. The agreement to refer disputes to arbitration is essential and the intention
to arbitrate must be clear and unequivocal. Where there is a clear intention to arbitrate,
effect will be given to the agreement even if the clause is incomplete or lack certain
particulars. %

Parties are at liberty to decide on how to word the arbitration agreement as long as it is
clear and certain. % It is an agreement like any other contract and will therefore be void
for uncertainty if its meaning is so ambiguous as to be incapable of being construed to
give the agreement certainty. The courts have tried to resolve the ambiguity that exists
within the agreement, where possible, to support the parties in their intention.

For example, the arbitration agreement in Mangistaumunaigaz Oil Production
Association v United World Trade Inc®* stated, ‘Arbitration, if any, by ICC rules in
London’. The court rejected the argument that the phrase ‘if any’ rendered the arbitration
agreement too vague. The judge held that the phrase was meaningless and could be
ignored or alternatively it could be construed as meaning an abbreviation for ‘if any
dispute arises’. On either conclusion, the court held that the arbitration clause was not
uncertain. In contrast, the court in JF Finnegan Ltd v Sheffield City Council®® held that a
clause in the contract that it was a matter for further discussion as to whether disputes
under the contract were to be referred to arbitration was too vague.

The arbitration agreement may be entered into before or after a dispute has arisen. There
is no distinction between a submission, 26 6 that is, an agreement to submit existing
disputes to arbitration and a pre-dispute arbitration clause. It may take the form of an
arbitration clause in a contract or a separate document specifically dealing with the
reference to arbitration. Separate pre-dispute arbitration agreements are relatively rare.
Most arbitration agreements are founded as a clause in the underlying contract. Where it
is worded to the barest minimum, the deeming provisions of the Arbitration Act 1952
apply when there is nothing expressed to the contrary and where such provisions are
capable of being applied.

The need for written document

Ideally, the arbitration agreement should be included in an appropriately drafted clause in
the parties’ primary agreement signed by all parties. Alternatively, the arbitration
agreement can be set out clearly in a single document signed by all parties, particularly if
no such agreement had been reached at the time of the primary agreement.

Therefore the requirement of writing is satisfied where there is a document which
recognizes, incorporates or confirms the existence of an agreement to arbitrate.?” The
reference in an agreement to a written form of arbitration clause constitutes an arbitration
agreement if the reference is such as to make the arbitration clause part of the agreement.
The phrase ‘written agreement’ in s 2 of the Arbitration Act 1952 does not demand of a
formal agreement executed by the parties to the dispute. The agreement to which the
section refers may be gathered from either a single document or a series of documents or,
in some cases, a party may be estopped from asserting that there is no agreement.



The documents need not be signed by either party and the assent of the parties to the
arbitration term may be given orally or by conduct.?® It may simply be made by an
exchange of communications in writing such as letters and faxes, or evidence in writing
as in a memorandum, or recorded by one of the parties or a third party with the authority
of the parties to the agreement. In practice, the courts have leaned in favor of giving
effect to the arbitration agreement to which the parties have agreed.

Other examples from case law are as follows:

(1) The assured in Baker v Yorkshire Fire and Life Assurance Co® affirmed his contract
by suing on the policy, and so was held by the court to be bound by an arbitration
clause, although he had not signed the policy.

(2) The court in London Sack and Bag Co Ltd v Dixon & Lugton Ltd*® held that the
articles of association of limited companies providing for arbitration were sufficient
submissions in writing.

(3) The court in Aitken v Bachelor *! held that the indorsements signed by each counsel
on his own brief constituted together a valid submission since the indorsements were
in identical terms.

(4) The court in Zambia Steel and Building Supplies Ltd v James Clark and Eaton Ltd *
held that the buyer was bound by the arbitration clause printed on the reverse of the
seller’s quotation.

(5) The court in Excomm Ltd v Bamaodah, The St Raphael®® held that the buyer was
bound by the arbitration clause in the standard form of commodity contract referred
to in the broker’s note sent to the buyer.

(6) The court in Morgan v (W) Harrison Ltd ** held that an agreement was deduced from
correspondence between the parties.

(7) The court in Fehr Frank & Co v Kassim Jivraj & Co Ltd® held that a cable
recognizing the contract was held to satisfy the requirements of writing.

(8) The court in Jowett v Neath Rural District Council® held that a clause in a
specification referring all differences to the engineer with or without formal reference
or notice to the parties was not a submission to arbitration.

(9) The court in Gillet v Thornton®” held that an arbitration clause in a partnership
agreement for one year, which was continued by verbal agreement, was a sufficient
written agreement even after a lapse of six years.

(10) The court in Re Hammond and Waterton®® held that to constitute a submission to
arbitration, there must be an intention of holding a judicial inquiry in a judicial
manner to settle differences which have arisen or will arise as distinct from a mere
valuation or appraisement for the purpose of preventing differences from arising.

In the case of an agreement conferring an option to elect for arbitration, the statutory
requirement of a written agreement is satisfied when both the option agreement and the
exercise of the option are in writing.*® The written document may itself contain the
arbitration clause, ** for example, standard forms of building contract conditions like the
PAM 1969 Form, clause 34, PAM 1998 Form, clause 34, IEM Form and CIDB 2000
Form contain arbitration clauses, or it may incorporate the arbitration clause by reference.



Skill in drafting the arbitration agreement

An arbitration agreement is the base upon which the arbitral process is structured. Too
often, the arbitration clause in many contracts is done as an afterthought without any
arbitration expertise input. A badly drafted arbitration agreement can squander away the
potential advantages of arbitration as it may invite ambiguity and equivocation that may
be capitalized upon by a party wishing to delay the arbitration. D Sutton, J Kendall, J Gill
give an example of an arbitration agreement with a paucity of details and the difficulties
it gave rise t0: ‘One of the briefest arbitration agreements to be reported merely stated:
‘arbitration to be settled in London’, but although that agreement was enforced, it required a
court action to achieve that result, and greater detail is desirable...’ 4

An arbitration agreement has to be drafted carefully with the relevant details stating the
intention of the parties in clear and unambiguous language. Ambiguity may render the
arbitration clause ineffective or create complications. The aim is to achieve effectiveness
in the specific case at hand by giving the same attention to negotiation and drafting of
arbitration clause as the rest of the contract. The relative bargaining strength of the parties
becomes important. The parties must know what is essential to their interests and what
can safely be given up.

The draftsman must detach himself from the heat of the negotiation and carefully
examine the overall environment of the contract and of the project for which arbitration
has been chosen as the mode of settling possible future disputes.*” Where necessary, the
draftsman should consult an arbitration specialist after having set out the subject matter
of the contract and the environment.

The real difficulty of drafting arbitration agreements is the skill in combining the
requirements of the particular contractual situation with adequate arbitration expertise.
An effective arbitration agreement need not be lengthy or complicated. A well-drafted
arbitration agreement will encompass both the agreement to arbitrate disputes and an
effective procedure by which this can be done. **

Choice of types of arbitration

A party contemplating concluding an arbitration agreement in a contract for the
resolution of disputes or differences arising may be faced with choice of the various types
of arbitrations. Most branches of trade or industry have established arbitration procedures
within professional bodies. Contemporary arbitration gives the parties wide latitude to
establish whatever rules of procedure they deem appropriate.

There are structural contrasts between the types of arbitrations as is reflected in the
manner by which cases are generally presented by the parties and apprehended by the
arbitrators. However, in most situations, the type of arbitration is chosen by the parties
not so much because they like it but rather because they have no other choice. While
there are intrinsic merits in each type of arbitration, the option evaporates and chosen
method normally prevails by default.

In most international commercial arbitration, the choice is generally between ad hoc and
institutional or administered arbitration. Ad hoc arbitration refers to arbitration where the



parties and the arbitrator will conduct the arbitration according to procedures which will
either be agreed by the parties or, in default of agreement, laid down by the arbitrator at a
preliminary meeting once the arbitration has begun. However, this is not the only way of
proceeding. There are many set of arbitration rules available to parties who contemplate
arbitration including where appropriate the rules of their own trade associations.

The expression ‘ad hoc’, used in ‘ad hoc arbitration’ or ‘ad hoc submission’ is used in
two different senses; an agreement to refer an existing dispute; and/or an agreement to
refer either future or existing disputes to arbitration with an arbitral institution specified
to administer the proceedings or without any procedural rules specified ** . Therefore, ad
hoc arbitration may be stipulated either in the ‘submission agreement’ or in the
arbitration clause provided it broadly establishes the arbitral tribunal, venue of arbitration,
the governing law and procedural or arbitration rules.

Thus, if, an arbitration agreement stipulates that the arbitration shall be administered by
an arbitral institution, it is an institutional arbitration. In the absence of such stipulation,
the arbitration is ‘ad hoc’. ‘Ad hoc arbitration’ is, therefore, arbitration agreed to and
arranged by the parties themselves without assistance from or recourse to an arbitral
institution. Such arbitration takes place in accordance with the rules of the institution. It is,
however, open to the parties to agree to adopt the Rules framed by a particular arbitral
institution without submitting its disputes to such institution. ‘Ad hoc arbitration’ may
encompass domestic or international commercial arbitration®.

The advantage of ad hoc arbitration is that it may be designed according to the
requirements of the parties particularly where the stakes are large or where a state or
Government agency is involved. The parties, in an ad hoc arbitration, are in a position to
devise a procedure fair and suitable to both sides by adopting or adapting to suitable
arbitration rules.

The disadvantage of an ad hoc arbitration is that it depends for its full effectiveness upon
the spirit of co-operation between the parties and their lawyers backed up an adequate
legal system in the place of arbitration. This may not necessarily exist. The arbitral
proceedings can be easily delayed by the refusal by either party to appoint an arbitrator,
or raising a challenge to either the jurisdiction or impartiality of the arbitral tribunal. In
such a situation, the provisions of the arbitration law become crucial in terms of offering
necessary support *°.

On the other hand, institutional arbitration is an arbitration administered by an arbitral
institution. The parties may stipulate, in the arbitration agreement, to refer a dispute
between them, for resolution to a particular institution, for example, the Regional Centre
for Arbitration Kuala Lumpur (KLRCA) or Singapore International Arbitration Centre
(SIAC) or Hong Kong International Arbitration Centre (HKIAC). Other leading
international institutions are the International Chamber of Commerce (ICC), London
Court of International Arbitration (LCIA), International Centre for Settlement of
Investment Disputes (ICSID), China International Economic and Trade Arbitration
Commission (CIETAC), American Arbitration Association (AAA), World Intellectual
Property Organisation (WIPO).



Such institutions operating in various fields of arbitration undertake to supervise or
conduct arbitration in accordance to their rules. Though institutional arbitration may be
more expensive, they provide procedural framework, specialised expertise and services.
By and large the rules of these institutions follow a similar pattern although they are
expressly formulated for arbitrations that are to be administered by the institution
concerned.

The parties under an institutional arbitration have available to them a well-tried and
tested set of arbitral rules. The arbitration rules provide for the various factual situations
which may arise in arbitration. The institutions have panels of experienced arbitrators
specialising in various areas like construction, maritime, contract, trade, commodity, etc
available to them *’. This is clearly an advantage. There is a mechanism in the rules to
challenge and, if necessary, remove arbitrators.

They generally arise under the institutional arbitration clause in the agreement between
the parties. The clause recommended by the KLRCA, for instance, states: ‘Any dispute,
controversy or claim arising out of or relating to this contract, or the breach, termination
or invalidity thereof, shall be decided by arbitration in accordance with the Rules for
Avrbitration of the Regional Centre for Arbitration Kuala Lumpur’. It is short and simple
and contains the elements of an effective arbitration clause.

Redfern and Hunter state that such a clause is evidently advantageous, because even if, at
some future stage, one party starts dragging its feet to proceed further with arbitration
proceedings, it will nevertheless be possible to arbitrate effectively, because a set of rules
exists to regulate the way in which the arbitral tribunal is to be appointed and the
arbitration is to be administered and conducted *.

Institutional arbitration rules are normally set out in a booklet. Parties who agree to
submit their dispute to arbitration in accordance with those rules effectively incorporate
those rules into the arbitration agreement. The main disadvantage is costs as the
institution will charge an administrative fee on top of the fees payable to the arbitral
tribunal. Another disadvantage is the possible delay that arises from having a layer of
institutional administration of the arbitration.

The draftsman may find it necessary to choose between these two types of arbitration
when drafting an arbitration clause. The correct choice is obviously dependent on
juridical context of the actual contract, be it institutional or ad hoc arbitration, a broad or
a detailed clause “*°. Once the dispute has broken out, the shift from an ad hoc arbitration
clause to one specifying an institution is extremely difficult *°

Checklist for an effective arbitration agreement

It is usual practice in most industries to use standard form arbitration clauses like that
recommended by KLRCA, ICC and LCIA. Such standard form arbitration agreement will
include many of the matters referred to in the checklist. For an arbitration agreement to
be exhaustive and comprehensive, the scope of it should cover the following points:



1) There should be a clear reference to arbitration

The parties to the arbitration must be clearly identified and the terms of the
arbitration agreement must be clear and certain to be valid and enforceable *!. The
reference to arbitration must be clear and the procedure envisaged by the arbitration
agreement must be consistent °2. The assessment of whether the arbitration agreement is
clear and certain is that which is applicable for any other contract by giving the language
of the agreement its natural meaning *3. Generally, the courts will uphold the arbitration
agreement when the words used shows reasonably that arbitration is intended >*. The
arbitration agreement must clearly be the means for final and binding resolution of
disputes between the parties and not be a matter for further negotiation *.

Different facts and circumstances always call for a specific reference to
arbitration. The choice is then having a detailed arbitration clause rather than a “broad”
clause. Parties must be careful not to narrow inadvertently the scope of the arbitration
clause in that it narrows the disputes covered by the clause. Stephan R. Bond has
suggested that a “broad” arbitration clause is more clearly separable from the contract in
which it is contained so that even when there is an allegation that the contract itself is null
and void because, for example, it was induced by fraud, the “broad” arbitration clause
permits the arbitral tribunal to retain jurisdiction in order to determine its competence.>®
In the main, the arbitration clause must clearly cover every dispute between the parties
regardless of the label attached to the dispute. The tricky point is what are the elements
that must be considered in arriving at such a decision?

2) The seat of the arbitration should be specified

It is sensible to include a place or jurisdiction where the arbitration will have its
seat. This in turn will determine the “lex arbitri” i.e. the law of the arbitration agreement
> The legislation at the seat of the arbitration determines the extent and likelihood of the
involvement of the national courts in the conduct of the arbitration either by way of
judicial support or supervision and the likelihood of the enforceability of the arbitral
award. Some seats like Geneva, Paris or London offer a perception of neutrality
(although that consideration may be overrated given the adoption of Model law by many
jurisdictions). Other practical considerations include whether the selected location has the
facilities such as hearing rooms, transcribing services and the additional traveling and
accommodation costs. To be cost effective, hearings can be heard in locations other than
at the seat of the arbitration. Parties wishing to avoid geographical uncertainties can
include express provisions in the arbitration agreement requiring all hearings to be in the
place of arbitration and nowhere else in the absence of agreement by all parties.

3) Choice of the proper law should be indicated

The proper law of a contract governs the performance obligations of the parties *.
Also, the rights of the parties will be determined according to the proper law of the
contract. It is desirable for the parties to expressly agree upon the applicable law in
determining the substantial issues before the arbitral tribunal. It also allows the parties or
the appointing body to select the arbitrator who is expert in that country’s law. It is
preferable that the applicable law is developed in regard to the specific issues likely to



arise. Also, the subject matter of the contract is in fact arbitrable in that system of law.
Certain countries do not recognize arbitration to resolve matters like copyright, patent
law or anti-trust matters.

4) The agreement should indicate applicable procedural law and rules

The arbitrator has to follow a variety of procedures in conducting the arbitration.
The applicable procedural law or “lex fori” i.e. the law of the forum will determine the
procedure to be adopted in arbitration. The flexibility of arbitration allows the parties to
design the procedural rules according to their specific needs and wishes. The parties may
do so by preparing their own individual set of rules or, by adopting some standard
arbitration rules of some arbitral institution. These rules provide a procedural framework
for the conduct of the reference and may impose restrictions on party autonomy. Such
arbitration rules normally provide a more complete code by specifying time limits for the
service of pleadings and appointment of the arbitral tribunal. The Arbitration Rules of the
Regional Centre for Arbitration Kuala Lumpur (KLRCA) incorporates the UNCITRAL
Avrbitration Rules for example, provides under article 15(1), the parties must be treated
with equality, and each party must be given full opportunity of presenting his case.
Otherwise, the parties can adopt a formal or can opt for informal procedure. It is for the
parties vide the arbitration agreement to confer a narrow or wide jurisdiction on the
arbitral panel.

5) How and by whom the arbitral tribunal is to be constituted

The selection of arbitrators is one of the most important activities in arbitration.
Arbitrators are called upon to determine the parties’ respective legal rights. The task of
presiding over the conduct of arbitration cannot be entrusted to a person who lacks the
necessary education, training, skill and practical experience to deal with the subject
matter of the arbitration. The parties may name the arbitrator in the agreement, or may
provide specifically for a reference to a sole arbitrator or a panel of arbitrators, and agree
on the persons to act after the dispute has arisen.

Another common procedure arises from the fact that parties are free to authorize
any person including an institution to determine an issue which they are free to determine.
Therefore, the arbitration agreement may entrust the task of appointment to such persons
or institutions that have the benefit, experience and equipment to do such appointments.
Such institutions may include for example, the Regional Centre for Arbitration Kuala
Lumpur, International Chambers of Commerce or the London Court of International
Arbitration. Institutions that are called upon to make appointments will normally do so
from a panel of arbitrators maintained by them.

6) What shall be the qualification and number of members of the arbitral tribunal

All arbitrators must be impartial. An arbitrator is not required to have special
qualifications except that which the parties may contractually agree upon. Without
express words in the arbitration agreement, arbitrators need not have any qualifications.
They can be of any nationality and need not be legally trained. However, parties may
consider providing in the arbitration agreement that disputes must be referred to any
person or persons without any qualification, but from a particular country.



On the other hand, parties may also agree upon certain qualifications, required of
the arbitrator which may be relevant and necessary to the subject matter of the dispute.
Such qualification may be expressly specified in the arbitration agreement. The
qualifications may also be included in the agreement by incorporation of the rules of
some arbitral institutions. Parties in drafting the arbitration agreement should define
carefully and clearly the required qualifications of the arbitral tribunal particularly where
the anticipated disputes are expected to be highly technical in nature, for example, those
arising out of construction contracts, architecture, commodity trade, medical negligence,
maritime contracts and intellectual property.

Where parties are able to agree upon the appointment of a sole arbitrator, it is
advisable for them to do so. However, in international arbitrations, it is common that
three or more arbitrators are appointed. This is because the parties are of different
nationalities and often not sharing a common language. Where a state or state agency is a
party, the concept of each party nominating an arbitrator (who must act impartially)
presided over by a third arbitrator is more acceptable. Normally there is no reasonable
justification for appointing an arbitral tribunal comprising of more than three arbitrators.

7) The mode and manner of filling vacancies

An arbitration agreement may make provision for what is to happen if a party fails
to appoint an arbitrator. If it does the agreed consequences take place rather than those
contained in the applicable legislation governing the arbitration. Where the arbitrator
refuses to act, is incapable of acting or dies the mode and manner of filling such
vacancies becomes crucial. The arbitration agreement should make provision for this, for
example, that an arbitral appointing authority to make the appointment.

8) The language of the arbitral tribunal

The arbitration agreement should make clear which language is the official
language of the arbitration. By agreeing on one language, it does not prevent witnesses
from giving evidence in their native language nor does it prevent documents in a foreign
language being translated for use by the arbitral tribunal. Where there are different
nationalities involved in the arbitration and if the parties do not make a choice of
language, it can cause enormous difficulties where for example, the party appointed
arbitrators and the parties are fluent only in their own language. The costs of translation
of many documents may also be a consideration and it is usual for the arbitration clause
for provide that those seeking to rely on documents at any hearing shall provide
translations of them. Such costs would form part of the cost of the reference and is
recoverable from the losing party.

9) Privacy and confidentiality

Arbitration is distinguished from litigation by two essential features; privacy of
the proceedings and confidentiality of the process. Privacy is concerned with the rights of
persons other than arbitrators, parties and witnesses to attend meetings and hearings and
to know about the arbitration. Confidentiality is the obligation on the arbitrators and the
parties not to divulge or give out information relating to the contents of the proceedings,
documents or the award. Both are sold as one of the major benefits of arbitration as it



prevents uninvolved third parties from intruding into the parties’ conduct of the
proceedings and information and impact upon the arbitrator’s independence.

The parties should expressly provide in their arbitration agreement for the nature
and extent of confidentiality. In this regard, a specific provision about confidentiality may
be worth including in an arbitration agreement. Parties can draft an appropriate
arbitration clause setting out the extent and nature of confidentiality obligations to apply
in any future arbitration *°.

Conclusion

While it is quite reliable to use standard form arbitration agreements, there is probably no
single arbitration clause appropriate and effective in every case. There is the need in
every negotiation of an arbitration clause to engage in a rigorous analysis of the
circumstances related to the particular transaction in order to produce an arbitration
clause tailored to the situation at hand. Greater detail may give clarity and thereby
certainty as to the parties’ intentions. The effectiveness of such an arbitration clause will
in the long run result in great savings of time and money.

-
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